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Introduction 

The State of Vermont's Complaint withstands attack from Defendant Brian

Dubie's motion to dismiss. The facts, as alleged, state a claim for violation of

Vermont's campaign finance laws, as they describe coordinated activity between

gubernatorial candidate Brian Dubie and the Republican Governors Association

("RGA") resulting in contributions in excess of the statutory limit. Defendant Dubie

attempts to avoid liability by arguing that he was unaware of the activities of his

campaign staff. This argument is unavailing, since the statute unequivocally holds

the candidate responsible for the campaign activities of his staff. Additionally,

Dubie's contention that the Constitution requires the candidate to specifically solicit

or approve the advertising of third parties in order for it to count as a contribution

is unfounded. Accordingly, Dubie's motion to dismiss should be denied.
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Factual Summary

The facts in the Complaint are summarized in the State's Memorandum in

Opposition to Republican Governors Association's Motion to Dismiss filed March 13,

2012, in this matter ("State's Mem. in Opp. to RGA Mot."). A few significant facts

are noted here.

Brian Dubie was a candidate for governor in the 2010 election.' Compl. lj 10.

Dubie formed a candidate committee and hired Corwin Bliss as his campaign

manager. Compl. lili 10, 13. As top person on the staff, Bliss worked for Dubie and

oversaw the daily operations of the campaign. Compl. ill 13. Dubie gave Bliss

instructions and is responsible for the actions of his candidate committee with

regard to his campaign for governor. Compl. VII 10, 13.

During the 2009-2010 general election cycle, the RGA funded political

advertising to support gubernatorial candidate Brian Dubie and attack candidate

Peter Shumlin. Compl. 11 2, 7. The content and timing of the ads were planned

and designed by Dennise Casey, the RGA Political Field Director who was in charge

of the RGA's advertising for Vermont. Compl. 11 16-17.

Casey and other RGA staff met with Bliss several times during 2010 and

discussed the Vermont gubernatorial race; they also communicated regularly by

phone and email. Compl. 11 20-25. Defendant Dubie attended a meeting at the

office of the RGA in the summer of 2010 that included Bliss, Casey, RGA

1 "Dubie" and "the Dubie campaign" are used interchangeably in this memorandum.
Although throughout his brief, Mr. Dubie mistakenly refers to himself as "Governor
Dubie," the State herein will use "Defendant" or "Dubie" to refer to Mr. Dubie and his
campaign committee interchangeably.



management, and Dubie's political advertising consultant. Compl. Ill 24. Dubie also

held a meeting later that summer with Bliss and Casey in Essex Junction,

Vermont. Compl. ill 24.

In response to the RGA's request, the Dubie campaign provided the RGA

with the data it obtained from public opinion polls conducted by its polling firm in

the fall of 2010. In most instances the Dubie campaign and the RGA received the

polling data and strategy memos simultaneously from the polling firm. Compl.

11 34-41. The value of the polling data that Dubie gave to the RGA in 2010 was

$93,000. Compl. ill 34-41.

The RGA's field manager Casey took into account the polling data that the

RGA received from the Dubie campaign when making decisions regarding the

RGA's political advertising. Compl. 11 18, 31-32, 67, 94. Several advertisements

were created within a day or two of the RGA's receipt of polling data from the Dubie

campaign. Compl. 1111 45-50, 75-76, 86-90. The polling data provided by Dubie to

the RGA materially influenced the content and timing of the RGA's advertising.

Compl. 411 52-53, 78, 96. The RGA spent over $242,000 on television and radio ads

that were materially influenced by the Dubie poll data. Compl. VI 2, 54, 80, 97.

When the Dubie campaign provided the polling results to the RGA, it knew, or was

willfully blind to the fact, that the RGA would use the results to shape its

advertising decisions. Compl. 1[ 56, 81, 98.

Dubie filed periodic campaign finance reports with the Secretary of State but

did not report receipt of the in-kind contributions of advertising from the RGA on
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his those reports. Compl. vii 104-05. Based on the above events and conduct, the

State brought this enforcement action against the RGA and Dubie for several

violations of Vermont's campaign finance laws.

Discussion

I. Vermont's Campaign Finance Statutes Vest Responsibility for Campaign
Activities with the Candidate. 

A. The Campaign Finance Statutes Squarely Impose Obligations on
Candidates. 

Vermont law imposes a series of obligations on candidates regarding the

financing of their campaigns. The plain language and structure of the statutes

make clear that it is the candidate who bears responsibility for compliance with the

campaign finance laws. The statutes themselves provide that a "contribution" and a

"related expenditure" may be based on actions of either the candidate or candidate's

campaign committee. 17 V.S.A. §§ 2805(h) & 2809(c). Therefore, it is not necessary

to allege that Dubie himself shared polling or filed the faulty campaign finance

reports. 2 The motion to dismiss should be denied.

Preliminarily, we refer the Court to the history of Vermont's campaign

finance laws that the State set out in its Memorandum in Opposition to the RGA's

Motion to Dismiss. As we explained there, the Legislature has been concerned

about the potential corrupting influence of excess campaign contributions and the

need for disclosure of contributions and expenditures since it enacted the first

campaign finance statute more than one hundred years ago. 1902 Vt. Acts &

2 The arguments regarding Dubie's responsibility for the actions of his staff apply to all five
counts in the Complaint.
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Resolves 6 §§ 1, 3• 3 It has repeatedly recognized the role that third-party spending

can play, and thus has consistently included regulatory provisions regarding

amounts paid by people other than the candidate for the purpose of advocating his

election, whether in the form of in-kind contributions or related expenditures. See,

e.g., 1915 Vt. Acts & Resolves 4 § 22 (candidate to report expenditures made "by

anyone for him, with his knowledge or acquiescence"); 1961 Vt. Acts & Resolves 178

§ 2 (counting cost of media advertising purchased by third-parties to assist

candidate as part of candidate's spending limit); 1975 Vt. Acts & Resolves 188 § 1

(Adj. Sess.) (defining contribution to include donations of "anything of value, paid or

promised to be paid to a candidate . . . for the purpose of supporting or opposing"

candidate); 1997 Vt. Acts & Resolves 64 § 6 (codified at 17 V.S.A. § 2809) ("A related

campaign expenditure made on a candidate's behalf shall be considered a

contribution to the candidate on whose behalf it was made.") (relevant statutes

included in Ex. A to State's Mem. in Opp. to RGA Mot.).

The two operative portions of the campaign finance law, which form the

basis of the Complaint in this matter, are 17 V.S.A. §§ 2805 and 2811. The first of

these states that: "No candidate . . . shall accept contributions totalling more than

$3,000 from a political committee for any election." 1987 Vt. Acts & Resolves (Adj.

Sess.) 263 § 3 (codified at 17 V.S.A. § 2805(b)) (emphasis added) (attached hereto as

3 Dubie's memorandum uses an unconventional, and confusing, style of citing to Vermont
legislative enactments. His citations to the Acts & Resolves appear to omit the number of
the act, substituting the page number instead. The State uses the standard Blue Book
citation form here.
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Ex. 1). 4 The second states: "Each candidate for state office . . . who has made

expenditures or received contributions of $500.00 or more . . . shall file with the

secretary of state campaign finance reports." 17 V.S.A. § 2811(a) (emphasis added).

Both of these statutes unmistakably impose obligations on the candidate.

Surrounding these provisions are two other critical sections that reinforce the

understanding that the candidate and his campaign committee are one and the

same. Most direct is this declaration in § 2805(h): "For the purposes of this section,

the term 'candidate' includes the candidate's political committee." Hence, when a

donor gives a contribution to the Brian Dubie campaign, she is giving it to the

candidate Brian Dubie. Of additional relevance here is § 2809(a), which reads: "A

related campaign expenditure made on a candidate's behalf shall be considered a

contribution to the candidate on whose behalf it was made." (Emphasis added).

Accordingly, it is the candidate who accepts contributions and spends money on his

campaign. He might employ staff to carry out certain operations, but they all

conduct the business of the candidate. Moreover, these provisions make no

distinction between activity facilitated by the candidate and activity facilitated by

the candidate's committee: both are related campaign expenditures that are

considered contributions to the candidate. 17 V.S.A. § 2809(c). The law does not

require direct candidate actions as a prerequisite for campaign finance violation.

4 The federal district court has ruled that these are the current limits on contributions to
candidates. Oxfeld u. Sorrell, No. 2:08-cv-174-wks, 2008 WL 4642254, at *3 (D. Vt. Oct. 15,
2008). The 1997 law had enacted lower limits on contributions to candidates, but they were
held invalid in Randall u. Sorrell, 548 U.S. 230 (2006). The prior limits revived to fill the
gap left in the law by Randall.
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The understanding that the candidate and campaign are one and the same is

further buttressed by statutory provisions regarding the campaign's bank account.

Section 2802 provides that:

Candidates. . . shall be subject to the following requirements:
(1) All expenditures shall be paid . . . from a single checking account in

a single bank publicly designated by the candidate. . .
(2) Each candidate . . . shall name a treasurer, who may be the

candidate or spouse, who is responsible for maintaining the
checking account.

The impact of this bank account requirement is that the candidate is responsible for

ensuring that all the funds spent on his campaign are centralized in a single

traceable checking account. Similarly the rules regarding the end of the campaign

make clear that the candidate holds the campaign funds and all activity of the

campaign is attributable to the candidate:

No candidate who has surplus funds after all campaign debts have
been paid shall convert the surplus to personal use, other than to
reduce personal campaign debts. § 2804(b) (emphasis added).

At any time, but not later than December 15th following the general
election, a candidate for state office . . . shall file with the secretary of
state a "final report" which lists a complete accounting of all
contributions and expenditures, and disposition of surplus, and which
shall constitute the termination of his or her campaign activities.
§ 2811(b) (emphasis added).

Tellingly, the statutes do not set forth any separate rules for candidate campaign

committees.

There is no room for Dubie's absurd argument that he and his campaign

committee are separate entities. Def. Brian Dubie's Mem. of Law in Support of his

Mot. to Dismiss Compl. ("Dubie Mem.") at 7-8. Vermont law plainly attributes the
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actions of the candidate's campaign committee to the candidate. Dubie is simply

incorrect when he asserts, without support, that he had the option of running for

office either in his own name or through a committee. Dubie's assertions that the

candidate and his committee are separate, and that only the committee is

responsible for its finances and for filing reports may be clever arguments for

avoiding responsibility, but they fly in the face of the clear language and intent of

the law.

Nor can Dubie find any support in the broad language of the penalty

provision which holds that any "person who violates any provision of this chapter

shall be subject to a civil penalty of up to $10,000.00 for each violation." 17 V.S.A.

§ 2806(b). Contrary to his suggestion, there have been penalty provisions attached

to the campaign finance law from the very beginning. 1902 Vt. Acts & Resolves 6

§ 4; 1915 Vt. Acts & Resolves 4 § 23; 1961 Vt. Acts & Resolves 178 § 3 (attached to

State's Mem. in Opp. to RGA Mot. as Ex. A). Until 1975, all the penalties were

criminal in nature and applied to anyone who violated the campaign finance law, be

it a candidate, political party, contributor, or someone else. In 1975, the Legislature

created a particular civil penalty that was unique to candidates: "No certificate of

nomination or election shall be granted to a candidate until the candidate or his

treasurer files the report required by section 2053 of this title." 1975 Vt. Acts &

Resolves 188 § 6 (Adj. Sess.) (State's Mem. in Opp. to RGA Mot. Ex. A at 14).

Because this civil penalty for failure to file reports was tied to the issuance of the

election results certificate, it could only apply to the candidate.
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The significance of the 1997 amendment to the statute was not, as Dubie

claims, that it removed a penalty on candidates. To the contrary, it expanded the

civil penalty in scope and reach. 1997 Vt. Acts & Resolves 64 § 3 (codified at 17

V.S.A. § 2806(b)). As revised, § 2806(b) imposes civil penalties for violation of "any

provision of this chapter," not just the reporting requirement. Furthermore, by

using the term "person," the revised civil penalty applies to any natural person,

corporation, partnership, unincorporated association, or other entity. 1 V.S.A. § 128

(defining person). Thus, for the first time, civil penalties could be imposed on PACs,

contributors, and other actors, not just candidates. As for what actions may subject

a candidate to liability, one looks to the substantive provisions of the law, such as

§ 2805 and § 2811. As would be expected for persons seeking government office, the

law imposes obligations squarely on the candidate; if the candidate fails to comply,

he is the one subject to penalty. 5 There are no deficiencies in the Complaint.

B. The Candidate's Responsibilities are Reinforced by the Principles of
Agency and Cannot be Excused Through the Absence of Scienter. 

In his attempt to recast the penalty provision of the campaign finance law in

order to avoid responsibility, Dubie argues that the statute should adopt an

interpretation that mirrors the liability of corporate officers for the actions of

corporate employees. He contends that he cannot be held liable unless the

Complaint alleges he himself took part in the events at issue. In addition, Dubie
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5 Dubie's references to pieces of the legislative history of the 1997 Act are incomplete,
inconclusive, and irrelevant. As there is nothing ambiguous about the wording of the civil
penalty provision, there is no reason to consider prior wording in bills which were not
adopted.



argues that the statute must be read to include a scienter requirement and that the

Complaint fails to allege he had the requisite knowledge. Both arguments must be

rejected.

Dubie's attempt to analogize an election campaign to a corporation is

misplaced. Corporations enjoy certain legal benefits precisely because they are

creatures of statute organized to take advantage of a particular legal form providing

for limited liability. See Vt. Stat. Ann., Title 11A. A corporation is "a legal entity

distinct from that of the persons who compose it or act for it in exercising its

functions." Carol A. Jones, 1 Fletcher Cyclopedia of the Law of Corporations § 1

(perm. ed., rev. vol. 2006). Its liabilities are distinct from the liabilities of its

officers and directors. Id. § 25. The campaign of a person running for elected office

does not fit this model. Voters cast ballots for an individual, who, if successful, is

conferred with all the responsibilities and honors of public office. As explained

above, the campaign finance statutes make the individual responsible for the work

of his committee in promoting his election.

In light of the campaign finance law's clear assignment of responsibility to

the candidate, no analogy is really necessary. If one wanted guidance from outside

the statute, however, a more fitting source would be the doctrine of respondeat

superior. This common law doctrine holds the principal of an enterprise vicariously

responsible for the actions of his agents, or employees, when committed within the

scope of their employment. 6 Sweet v. Roy, 173 Vt. 418, 433, 801 A.2d 694, 705

6 "Conduct of the servant falls within the scope of employment if: (a) it is of the kind the
servant is employed to perform; (b) it occurs substantially within the authorized time and
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(2002) (citing Restatement (Second) of Agency § 228). The legal relationship of the

candidate to his staff can be likened to that of principal and agent.

The rationale for holding the principal vicariously liable for the actions of his

employees is longstanding in Vermont. "When the agent is set to do the very thing

which, and which only, the principal's business contemplates, . . . the principal must

be chargeable with the agent's violation of legal restrictions on that business. His

gains are increased, and he must bear the consequences." State v. Gilmore, 80 Vt.

514, 68 A. 658, 659 (1908) (holding employer violated liquor laws based on

employee's conduct). To hold otherwise would allow individuals to avoid

responsibility "by setting up another to do his work." Id. This reasoning is

grounded on the foundation that since the employer has the ability to exercise

control over his employees' work-related conduct, the doctrine provides an incentive

for the employer to reduce the incidence of wrongdoing. Restatement (Third) of

Agency § 7.07 cmt. b, at 200.

Just as respondeat superior does not require the principal to specifically

authorize the employee's wrongful conduct, the campaign finance statute does not

require the candidate to give explicit instructions to the campaign manager.

Engaging in conduct "of the same general nature as, or incidental to, the authorized

conduct" is sufficient. Brueckner 1.). Norwich Univ., 169 Vt. 118, 123, 730 A.2d 1086,

1091 (1999) (holding university liable for hazing committed by student cadre

space limits; (c) it is actuated, at least in part, by a purpose to serve the master; and (d) in a
case in which the force is intentionally used by the servant against another, it is not
unexpectable by the master." Brueckner u. Norwich Univ., 169 Vt. 118, 123, 730 A.2d 1086,
1091 (1999).

11
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authorized to orient rooks). Where the agent engages in activities "qualitatively

similar" to other activities expected in the enterprise, the employer is responsible.

Id. at 124, 730 A.2d at 1091. "[T]he inquiry turns not on whether the act done was

authorized or was in violation of the employer's policies, but rather whether the acts

can properly be seen as intending to advance the employer's interests." Sweet, 173

Vt. at 431-32, 801 A.2d at 704 (holding vandalism was within scope of employment

because it was intended to advance employer's interests). The structure of the

campaign finance law, with its imposition of rules on candidates regarding

contributions, spending, and reporting, can be seen as mirroring this doctrine.

Accord In re Desautels Real Estate, Inc., 142 Vt. 326, 336-37, 457 A.2d 1361, 1366

(1982) (affirming suspension of real estate broker's license for unprofessional

conduct of employee-salespersons by analogy to vicarious liability doctrine of

respondeat superior).

Second, Defendant Dubie's argument that the civil penalty statute requires

scienter has no basis. His argument actually takes two forms. As to Count I, he

argues that he cannot be held liable for a contribution to the RGA in excess of the

limit unless he knew that the RGA was a political committee. As to Counts II

through V, which concern related expenditures, he claims he did not know what his

campaign staff was doing. These are two different types of knowledge. The

contention regarding awareness of his staffs activities has already been addressed

above in the discussion of the candidate's responsibility. The former is the true

scienter argument.
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As written, § 2806(b) simply contains no requirement that the actor have

knowledge of the elements of the violation. It reads: "A person who violates any

provision of this chapter shall be subject to a civil penalty. . . ." 17 V.S.A. § 2806(b).

As a policy matter, the General Assembly decided that the public interest in

maintaining clean elections did not require proof that the defendant knew the

elements of the claim. By contrast, § 2806(a), the criminal penalty section, does

require knowledge: "A person who knowingly and intentionally violates a provision

of subchapters 2 through 4 of this chapter shall be fined" or imprisoned. The

difference between these two sections demonstrates that the Legislature knew how

to specify a knowledge requirement when it wished to do so. See Senator Linie

GMBH u. Sunway Line, Inc., 291 F.3d 145, 157-58, n.15 (2d Cir. 2002) (Congress

chose to impose liability for hazardous maritime cargo on shipper regardless of

shipper's knowledge).7

The history of the penalty provision supports this reading of § 2806. As

explained above, prior to 1975, 8 all the penalties were criminal; there was no civil

penalty for violation of the campaign finance law. In 1997, the General Assembly

adopted a monetary civil penalty for anyone who violated the campaign finance

laws, employing a more relaxed standard than that for criminal sanctions. There is
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7 State u. Audette, cited by Defendant Dubie is not to the contrary. Audette stands for the
principle that a criminal statute must contain an element of intent, but the level of intent
can vary. 149 Vt. 218, 221, 543 A.2d 1315, 1316-17 (1988). Indeed, "the pivotal factor" in
the determination of the level of intent in Audette "was the severity of the punishment
provided for the crime," which was 25 years imprisonment. State u. Sargent, 156 Vt. 463,
465, 594 A.2d 401, 402 (1991).
8 In 1975, a candidate could be refused a certificate of nomination or election for failure to
file campaign finance reports. 1975 Vt. Acts & Resolves 188 § 6 (Adj. Sess.).
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nothing unusual about this. Numerous Vermont statutes employ this same two-tier

system of civil and criminal penalties. Civil penalties are frequently assessed

without scienter, while harsher criminal sanctions require proof that the violation

was "willful and knowing." See, e.g., 9 V.S.A. §§ 2470b(e) & 2470d (civil and

criminal penalties for sale of unsafe children's products); 10 V.S.A. §§ 1274 & 1275

(civil and criminal penalties for violation of water pollution control act); 10 V.S.A.

§ 6612 (civil and criminal penalties for violation of solid waste management control

act); 21 V.S.A. § 519 (civil and criminal penalties for employer's requirement or

misuse of drug testing); accord State u. Ben-Mont Corp., 163 Vt. 53, 62; 652 A.2d

1004, 1009 (1994) (criminal penalty supported by court's finding of knowing and

repeated storage of hazardous waste in violation of regulations).

Further, there are many examples of civil enforcement actions proceeding in

Vermont despite the defendant's lack of knowledge as to each element of the claim.

For instance, the "Consumer Fraud Act does not require a showing of intent to

mislead, but only an intent to publish the statement challenged.. . . [T]he only

showing of intent required by [the Act] is the intent to do the act involved." Winton

. Johnson & Dix Fuel Corp., 147 Vt. 236, 243-44, 515 A.2d 371, 376 (1986); see also

In re Rusty Nail Acquisition, Inc., 2009 VT 68, Ilj 26, 186 Vt. 195, 980 A.2d 758 (lack

of knowledge is no defense to violation of liquor control laws when restaurant owner

should have known intoxicated patrons were present).

Likewise, the court found the subjective intent of campaign contributors

irrelevant in Fed. Election Comm'n v. Ted Haley Cong. Comm., 852 F.2d 1111 (9th

14
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Cir. 1988). In Ted Haley, the FEC brought a civil suit against several individuals

who had made contributions to a candidate in excess of the allowable limit. Id. at

1112. The donors had provided loan guarantees to assist Haley in obtaining a bank

loan to pay bills after he had lost the election. Id. Under the circumstances, they

did not expect they were providing a contribution that could influence the election,

and the court found their motives were innocent. Id. at 1112-13. Nonetheless,

under the language of the statute and applicable rules, the loan guarantees were

considered contributions, and the appellate court held a violation had occurred. Id.

at 1116. It was the actions, not the intent that mattered.

Thus, Dubie's purported lack of knowledge as to whether the RGA was a

political committee has no bearing on whether the Complaint states a claim for

violation of the campaign finance laws. It may be relevant to the determination of

the size of the penalty in the damages phase of the case, but it is not an element of

the cause of action. Fed. Election Comm'n u. Furgatch, 869 F.2d 1256, 1258 (9th

Cir. 1989) (bad faith is factor in assessing campaign finance penalties); Ted Haley

Comm., 852 F.2d 1116 (clear innocence of defendants' motives warrants imposition

of no penalty); United States u. Phelps Dodge Indus., Inc., 589 F. Supp. 1340, 1363

(S.D.N.Y. 1984) (factors in assessing penalty include degree of good or bad faith as

shown by efforts to assure compliance as opposed to willful and deliberate conduct).9

9 In some limited circumstances a statute that imposes heightened penalties might require
some special knowledge, such as in In re Appeal of Tinker, 165 Vt. 621 (1996), where an
assault and battery took on greater significance because the victim was a vulnerable adult.
This is not the case here. The campaign finance law is a self-contained statute applying to
a particular category of actors involved in the unique endeavor of seeking electoral office.

15
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In short, the campaign finance statutes require no finding of scienter and

Dubie's contention that he had no knowledge of what his staff was doing does not

allow him to avoid liability.

II. Regulation of a Candidate's Interactions with Contributors Does Not Chill
Speech. 

Defendant Dubie offers cursory support for his proposition that the First

Amendment does not allow a candidate to be held liable for conduct of which he has

no knowledge or involvement. Secondarily, he asserts that imposing liability in this

case impedes public interaction with the candidate. See Dubie Mem. at 19-20.

These arguments are based on two faulty premises: first, they presume that Dubie

had no involvement; second, they presume that the Constitution forbids regulation

of the candidate's interactions with the public.

By repeating the assertion that he had no involvement in his campaign

activities, Dubie persists in proclaiming that the candidate bears no responsibility

for his campaign staff. As explained above, this contention does not hold up under

Vermont law: the campaign finance statutes unquestionably place campaign

responsibility on the candidate. His campaign committee acts in his name as his

alter ego with regard to campaign finance issues. He cannot say he has no

involvement.

Second, ever since Buckley v. Valeo, the courts have upheld the regulation of

candidate interactions with members of the public. Buckley, 424 U.S. 1, 28-29, 35,

As such, there is no basis for disturbing the Legislature's judgment that scienter is not
required for civil violations.
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38, 46 (1976) (permitting limits on contributions by individuals and political

committees, and through expenditures coordinated with candidate). Limits on

contributions themselves represent one type of restraint on the interactions of

candidates and donors, yet they "do not undermine to any material degree the

potential for robust and effective discussion of candidates and campaign issues by

individual citizens, associations, the institutional press, candidates, and political

parties." Id. at 29. Related expenditures, by their very nature, entail

communications of one sort or another between the candidate and his donors, and

they do not unconstitutionally chill speech. Dubie's argument goes too far in

asserting that regulation which impacts candidate-public contact is ipso facto

unconstitutional.

Indeed, the United States Supreme Court has repeatedly reiterated the

principle that limits on coordinated expenditures are constitutional and has

approved its application to candidate coordination with political committees and

political parties. McConnell v. Fed. Election Comm'n, 540 U.S. 93, 202-03, 220-22

(2003), overruled on other grounds by Citizens United u. Fed. Election Comm'n, 130

S. Ct. 876 (2010); Col. Republican Campaign Comm. v. Fed. Election Comm'n, 533

U.S. 431 (2001) ("Col. Repub. Camp. Comm. II"). Fundamental to the Court's

rationale is its appreciation that the management of coordinated expenditures is a

legitimate means of preventing circumvention of individual contribution limits.

Because coordinated expenditures are virtually indistinguishable from

contributions in effect, allowing unlimited coordinated expenditures would result in

17
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the use of coordinated spending "to funnel money to a candidate" from other sources

and "bypass the contribution limits that Buckley upheld." Col. Repub. Camp.

Comm. II, 533 U.S. at 447. The elimination of restrictions on coordinated

expenditures would circumvent other contribution limits and "exacerbate the threat

of corruption and apparent corruption that those contribution limits are aimed at

reducing." Id. at 453. For these reasons the Supreme Court has consistently

treated coordinated expenditures as contributions and upheld limits on them.

Lastly, Dubie makes the far-fetched statement that the State would chill

speech by making any meeting between a campaign and an outside group subject to

prosecution. This is patently inaccurate. The only contacts between outside groups

and candidates that are regulated are those in which the candidate or his

committee intentionally facilitate, solicit, or approve related expenditures. 17

V.S.A. § 2809(c). This Court should look skeptically on Dubie's broad brush

assertion, just as the Supreme Court did in 2003, when it wrote that the federal

definition of coordinated expenditure "has survived without constitutional challenge

for almost three decades . . . . Plaintiffs do not present any evidence that the

, definition has chilled political speech, whether between candidates and their

supporters or by the supporters to the general public." McConnell, 540 U.S. at 222-
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23. Given the longstanding confirmation by the courts that the First Amendment

allows limits on campaign contributions, Dubie's argument should be given short

shrift.
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III. The First Amendment Permits Regulation of Related Expenditures Where
Activity is Facilitated But Not Solicited or Approved. 

Dubie's argument that the First Amendment does not countenance

restrictions on expenditures unless they "include an intentional and successful

effort by the candidate to coordinate a specific campaign expenditure" is untenable.

Dubie Mem. at 22. This argument is built on a rickety foundation of altered facts

and misconstrued legal precedent. The facts in Counts II, III, and IV of the

Complaint adequately state a claim.

First of all, the facts in the Complaint must be taken as true. The Court

must "restrict its inquiry to the facts alleged" in the Complaint. Colby v. Umbrella,

Inc., 2008 VT 20, 11 7, 184 Vt. 1, 7, 955 A.2d 1082, 1087 (2008) (reversing dismissal

and noting that the court "should have taken plaintiffs' factual allegations" relating

to an element of the claim "as true"). Further, the Court treats all "inferences from

the complaint as true, and. . . assume[s] that the movant's contravening assertions

are false." Kane v. Lamothe, 2007 VT 91, 11 2, 182 Vt. 241, 243, 936 A.2d 1303, 1306

(2007).

Dubie's motion to dismiss attempts to introduce facts not stated in the

Complaint in order to alter the natural inferences in the State's favor. For example,

Dubie improperly shades the events by asserting purported factors not present in

the Complaint to deflect the factual allegations regarding the RGA's decision-

making on its advertising strategy. See Dubie Mot. at 8-10, 22. His description of a

"raid" on his campaign offices goes beyond the four corners of the Complaint.

Moreover, it is an inaccurate portrayal of the State's civil investigatory demand
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pursuant to 17 V.S.A. § 2806a. Further, Dubie fails to inform the Court that (a) he

voluntarily dismissed his federal challenge to the civil investigatory demand a week

after the election, or that (b) the Superior Court subsequently enforced the State's

investigatory demand. State v. Friends of Brian Dubie, No. S1325-10 CnC (Vt.

Super. Ct. Dec. 23, 2010) (Ruling on Motion to Compel Compliance with Attorney

General's Civil Investigation Pursuant to 17 V.S.A. § 2806a(c)).

Nor may Dubie advance his motion by conjuring up hypotheticals that differ

from the allegations in the Complaint. See Dubie Mot. at 23. A motion to dismiss

takes the facts alleged in the complaint as true and tests the legal theory of the

claim. "It is not a procedure for resolving a contest between the parties about the

facts of the substantive merits of the plaintiffs case." Brigham v. State, 2005 VT

105, 11 12, 179 Vt. 525, 528, 889 A.2d 715, 721 (2005) (quoting 5B Charles A. Wright

& Arthur R. Miller, Federal Practice & Procedure § 1356 (3d ed. 2004)).

Second, as clearly set forth in the State's memorandum in opposition to the

RGA motion to dismiss, Vermont's related campaign expenditure provision

encompasses activities beyond solicitation or approval. Section 2809(c) also applies

to "intentionally facilitated" actions. The Secretary of State's Office has adopted an

administrative rule that elaborates on the meaning of "facilitate." Dubie, like the
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RGA, attempts to change the Vermont statute by ignoring its plain language and

Administrative Rule 2000-1.

Vermont law does not require specific intent. Rule 2000-1 declares that an

expenditure may be related "even if the candidate or the candidate's political
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committee did not have a specific intent to make an activity or expense a 'related

campaign expenditure on a candidate's behalf." Rule 2000-1(2)(a). Thus, even if

Dubie did not intend that the polling data be used by the RGA to create particular

advertising with a particular message, Dubie facilitated the RGA advertising if he

or his committee had "some knowledge of the fact, or willful blindness toward the

fact that the action will be used in connection with an activity or expenditure on the

candidate's behalf." Id. The State alleges this was the case with respect to each of

the three RGA advertisements described in the Complaint.

In fact, Vermont's approach is consistent with the treatment of intent in

campaign finance law in other jurisdictions. For example, the Connecticut Superior

Court upheld the State Elections Enforcement Commission's conclusion that an

incumbent had "used public funds to print or mail flyers or other promotional

materials intended to bring about his election or reelection." Nicholas v. State

Election Enforcement Comm'n, No. CV010507694S, 2001 WL 1468891, at *3 (Conn.

Super. Ct. Nov. 7, 2001) (attached hereto as Ex. 2). The court rejected the argument

that the statute was not violated absent a finding of specific intent to use the flyer

to influence the incumbent's reelection. "To require proof of specific subjective

intent . . would render the statute unenforceable absent a signed confession from

the respondent and would not fulfill the underlying policy objectives of the statute."

Id.; accord Sweetman v. State Elections Enforcement Comm'n, 732 A.2d 144, 162

(Conn. 1999) (campaign finance law not unconstitutionally vague for lack of scienter

requirement).
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Third, the Constitution does not require approval or prearrangement.

Buckley's use of those terms reflected the statutory language in place in 1976. That

language soon changed, as Congress adopted significant amendments to the Federal

Election Campaign Act in response to Buckley. The new language was more

expansive, and more analogous to Vermont's statute, encompassing expenditures

"made by any person in cooperation, consultation, or concert, with, or at the request

or suggestion of, a candidate, his authorized political committees, or their agents."

2 U.S.C. § 441a(a)(7)(B)(i). A detailed history of the development of the coordinated

expenditure concept in federal law is provided in the State's memorandum in

opposition to the RGA's motion. The main point is that the federal statute, with its

interpretative rules, defines coordination broadly to reach beyond agreement or

formal collaboration. Col. Repub. Camp. Comm. II, 533 U.S. at 456, 464-65.

Congress intended it to include "informal understandings and de facto

arrangements;" that is, coordination "whenever it occurs." Shays v. Fed. Election

Comm'n, 337 F. Supp. 2d 28, 64 (D.D.C. 2004) (quoting Sen. John McCain, lead

sponsor of bill). The Court has repeatedly confirmed its understanding that

coordination is not limited to formal agreements or activities expressly approved by

a candidate. Col. Repub. Camp. Comm. II, 533 U.S. at 456, 464-65. "An agreement

has never been required to support a finding of coordination with a candidate."

McConnell, 540 U.S. at 222. Indeed, the Court specifically rejected the argument

that the line between independent and coordinated expenditures was the presence

of an agreement between a candidate and his supporter. Id. at 221.
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Lastly, three cases cited by Dubie can be disposed of quickly. Clifton does not

support Defendant's position, because it concerned a regulation that banned all oral

contact between candidates and corporations or unions. Clifton u. Fed. Election

Comm'n, 114 F.3d 1309, 1314 (1st Cir. 1997). Unlike the Vermont law, that

regulation did not require any showing of collaboration. Id. at 1311-12. The Clifton

court did not reject the concept of coordinated expenditures entirely; it simply held

that to regulate them there had to be "some measure of collaboration beyond a mere

inquiry as to the position taken by a candidate on an issue." Id. at 1311, 1315 ("we

readily accept that the government has an interest in unearthing disguised

contributions"). Colorado Republican Campaign Committee I likewise does not add

any weight to Dubie's argument. It merely stands for the proposition that

coordination cannot be conclusively presumed to exist, without evidence, whenever

a political party makes an independent expenditure in opposition to a candidate of

another party. Col. Republican Campaign Comm. u. Fed. Election Comm'n, 518

U.S. 604, 619 (1996) (rejecting argument that presumption was needed because

political party expenditures were categorically different from other actors).

Nor does the court-created standard adopted in Christian Coalition preclude

other legislative descriptions of coordination such as the one in Vermont's campaign

finance law. Fed. Election Comm'n u. Christian Coalition, 52 F. Supp. 2d 45, 91

(D.D.C. 1999) (devising test for coordination in attempt to provide clarity). In fact,

after Christian Coalition, Congress instructed the FEC to develop rules to reduce

the courts' confusion and improve the implementation of the law. See Bipartisan
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Campaign Reform Act of 2002 ("BCRA"), § 214, Pub. L. No. 107-155, codified at

Note, 2 U.S.C. § 441a (repealing federal regulations and mandating promulgation of

new ones). In enacting BCRA, Congress specified that "[t]he regulations shall not

require agreement or formal collaboration to establish coordination." Id. Thus, as

explained more fully in the State's opposition to the RGA's motion, the new FEC

rules treat the material involvement of a candidate in a third-party's decision

regarding the content or timing of a communication as coordination. See 11 C.F.R.

§ 109.21 (2011) (attached to State's Mem. in Oppos. to RGA Mot. as Ex. F).

Accordingly, the First Amendment does not confine coordinated expenditures

to activity solicited or approved by the candidate. While the Constitution requires
((
some measure of collaboration," the sharing of confidential polling data that affects

strategic decision-making is sufficient. See Coordinated and Independent

Expenditures, 68 Fed. Reg. 421, 433 (Jan. 3, 2003) (relevant portions attached to

State's Mem. in Oppos. to RGA Mot. as Ex. G) (using sharing of polling data as

illustration of "material involvement" standard of coordination). The allegations in

the Complaint satisfy the standard and clearly state a claim.
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CONCLUSION

For the reasons stated above, the Court should deny Defendant Brian Dubie's

motion to dismiss.

Dated at Montpelier, Vermont this 4th day of April 2012.
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