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Mr. Steve Kimbell, Commissioner
Department of Banking, Insurance, Securities and
Health Care Administration
89 Main Street
Montpelier, Vermont 05620-3101
Re: Proposed Decision in Docket No. 11-004-H
Dear Commissioner Kimbell:
I write to provide Fletcher Allen's response to your proposed decision in this matter.
In short, Fletcher Allen disagrees strongly with your decision, but we recognize that it is not
likely to be changed by further administrative or legal proceedings. Accordingly, we will not
raise objections to the decision as an interested party or file an appeal. Instead, we will support
Fresenius's decision, communicated separately, to withdraw its CON application at this time.
We will also promptly prepare an application for filing under 18 V.S.A. §9456(f) to adjust our
approved budget and increase our charges, as your decision suggests. However, we think this
may not lead to meaningful increases in our outpatient dialysis revenues, as explained later in
this letter. As we will not absorb continuing operating deficits in this service line, we would like
to meet with you, before filing the application, to review the various options we are considering
in the wake of your decision to make our dialysis services sustainable in the future.
In the meantime, we continue to believe firmly that the decision to sell our outpatient dialysis
clinics, approved by our Board of Trustees, was reasonable and appropriate under the
circumstances, consistent with applicable CON criteria, and in line with broader health care
reform objectives. As your proposed decision raises questions about this, we would like to
explain again the rationale for our own decision to be sure it is understood. Separately, we will
also address several points in the proposed decision that concern us greatly.
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Rationale for Our Decision. Our decision to sell the outpatient dialysis clinics followed careful
deliberations by our board and management in a complex and challenging environment that is
requiring us to make difficult decisions. Fletcher Allen has worked hard and very successfully
over the past several years to gain national recognition as a high-quality, cost-efficient health
care provider. Despite this, the pressure to control costs is intensifying at the same time as
government funding is declining precipitously. These forces pose a real risk to our mission and
have required us to look closely at all of our programs and services to determine if they can be
delivered differently and more cost-effectively.
In this context, the decision to sell our outpatient dialysis clinics was based on several important
factors:
•

First, the outpatient dialysis clinics are operating at a loss, requiring financial subsidies
from other parts of our operations. As your proposed decision indicates, we might have
addressed this by attempting to increase our charges for dialysis services to reduce the
operating loss. However, as I discuss later in this letter, an increase in hospital charges
does not equate to an increase in hospital revenues, and we believed that the clinics
would be financially marginal, at best, and that the financial challenges facing hospitaloperated dialysis programs are likely to grow in the future with declining government
reimbursement. Given these factors, it appeared sensible to us and to our Board to
reduce the financial risks through the proposed sale and thereby to provide greater
financial strength to our other core services. Faced with similar financial dynamics,
almost all other academic medical centers in the United States have made the same
decision.

•

Second, the proposed sale presented a somewhat unique opportunity not simply to reduce
financial risk but also to gain capital from the $26 million purchase price. At a time when
our capital needs are great and capital resources are limited, this opportunity was
extraordinarily attractive, and we believe it could have provided us with a substantial part
of the equity needed to finance improvements to our inpatient facilities. Contrary to your
proposed decision, we were certainly not asking you "to implicitly approve now a
[future] construction CON." Not at all. We were simply asking you to recognize, as our
Board did, the substantial financial benefit of receiving $26 million from the sale and that
these funds could be used for a variety of important projects that would benefit the
communities we serve.

•

Third, and most important, we were able to structure the proposed sale to assure our
patients that outpatient dialysis services would be maintained for an extended period of
time in exactly the same locations, with the same staff, and at the same high quality
standards. Your decision points out correctly that there were no assurances of improved
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quality or access, and I mention that issue later in this letter. In making our own decision,
however, we did not believe it was necessary for us to gain assurances of improvements
in our services but simply to assure their continuation at the existing high level of quality.
The assurances we received from Fresenius were substantial and were well supported by
available data and evidence. We also relied heavily on the experience of Northeastern
Vermont Regional Hospital, where Fresenius has been a dialysis provider for several
years and is highly regarded. Paul Bengsten, the NVRH CEO, testified forcefully about
this at your hearing.
In summary, Fletcher Allen believes that its decision to sell put the interests of our patients
first. It would have assured the continuation of high quality outpatient dialysis in Vermont at
the existing locations for at least 10 years, while permitting Fletcher Allen to relinquish what
is for us, at best, a financially marginal service and to strengthen other cores services. Your
decision, we recognize, overrides Fletcher Allen's decision, approved by our Board of
Trustees, but we continue to believe strongly that the decision was the best one for our
patients and the communities we serve.

Specific Concerns
We have very serious concerns about several aspects of your proposed decision, and although
we will not raise legal objections to these or pursue an appeal, we did want to call attention to
them. I'll discuss each of our concerns separately:
•

Need. Your proposed decision says that the need for continued dialysis services is "not
relevant": "To focus on the fact that Vermonters need dialysis services misses the point.
The project is not the provision of dialysis services. The project is a change of
ownership." (Proposed Decision, page 23). With this approach, you concluded that
"there is no "identifiable, existing or reasonably anticipated need for the sale of the
outpatient dialysis services to Fresenius."
We respectfully disagree with you that the need for continued dialysis services is "not
relevant." We think the need to assure continued dialysis services for Vermonters is
highly relevant; it was central to the decision-making of our management and our Board
of Trustees. It was also central to the concerns of the other hospitals CEOs who testified
at your hearing about their fears of losing dialysis service in their community. For
example, Claudio Fort, the CEO of North Country Hospital, expressing his concerns,
stated: "We believe that the sale of these programs to Fresenius provides our community
the best opportunity to maintain these vital services over the next decade." (Transcript at
58). Given these concerns, we do not understand how you could find that the need for
continued dialysis services in Vermont "misses the point."
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We also strongly disagree with your unprecedented interpretation of the applicable CON
statutes on the need issue. Your decision sets a review standard for change-of-ownership
transactions on the issue of need that could almost never be met. Conventional CON
notions of "need" do not apply easily to purchase transactions like this one. Private
change-of-ownership transactions are almost never "needed" by the public. Sellers only
"need" to sell health care assets if they are under financial pressure to do so, and buyers
almost never "need" to purchase the assets in a conventional sense. In our view, the
"need" for a purchase transaction should be judged simply by the continued public need
for the services being purchased. Ordinarily, "need" should be a non-issue, as it is here.
The approach taken in your proposed decision, if consistently applied, would raise an
almost insurmountable barrier to any purchase transaction that is subject to CON review,
unless the seller is in extraordinary financial distress. In essence, you decided that our
proposed sale to Fresenius is not "needed," because Fletcher Allen had not decided
definitively and declared publicly that it will close its dialysis clinics without a sale:
If Fletcher Allen intends to close the dialysis clinics, it has a responsibility
to say so. Since, it hasn't said so, it presumably has no such plans.... I
disregard this suggestion about closure. The project is not needed in order
to keep the clinics open... (Proposed Decision, p. 24).
We think this approach to need is unduly narrow and that the CON law does not
require hospitals to go to the brink of insolvency before selling a service. If that
approach is followed in CON proceedings, Vermont hospitals will not have the
flexibility that is needed to address health care reform challenges by reconfiguring
their service delivery arrangements.'
You also disregarded evidence of our need to use the purchase proceeds to
finance needed improvements to our inpatient facilities, suggesting that we were
somehow asking for advance approval of unspecified future CON projects or that
our need to improve our facilities was frivolous: "Fletcher's Allen desire to spend
money in the future is not evidence of a need for this project." We strongly
disagree and believe the needs of our patients for improved patient facilities
present compelling justification for this transaction.

1 You heard compelling testimony about this at your hearing from six hospital CEO's: Tom Huebner of Rutland,
Judy Tartaglia of CVMC, Paul Bengsten of NVMC, Claudio Fort of North Country, Jill Berry Bowen of
Northwestern, and myself.
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In any event, we believe your approach to the "need" issue is not consistent with
the applicable law, and we hope you will not apply this approach in the future.
•

Quality. In deciding to sell the outpatient dialysis clinics, we relied on data indicating
that the quality of Fresenius's dialysis services is at least as good as our own. I said this
in the Statement I submitted to you:
Based upon my own review of the available data, it is my professional opinion as
a quality assurance professional that Fresenius consistently maintains quality
assurance standards in its dialysis programs that are consistent with accepted
national quality benchmarks and comparable to the quality assurance standards of
the Fletcher Allen dialysis programs... The clinical outcomes of the Fresenius
programs, in my opinion, are at least comparable to Fletcher Allen's clinical
outcomes.
Although I reviewed a number of quality benchmarks in my review of the Fresenius
programs, I identified just four in my Statement. Your proposed decision points out that
Fresenius is very slightly lower on each of these benchmarks. While I believe these small
differences are consistent with my opinion that Fresenius's quality is comparable to our
own, you should know that on other quality indicators that I examined in the course of
my review, Fresenius was higher than Fletcher Allen. I did not call this out in my
Statement, because I did not believe it was necessary in order to demonstrate the basis for
our conclusion that our patients would be assured of high quality care. 2
In your proposed decision, you required Fresenius to prove that it would "improve, not
simply maintain, the quality of health care." I think your reading of the statute, though
literal, imposes a review standard that will be impossible to meet in purchase transactions
involving a seller, like Fletcher Allen, with very high quality standards. While we would
urge you to use a more reasonable approach to the quality issue, we believe the evidence
of Fresenius's high quality standards and its successful quality improvement programs
meets even your strict interpretation of the law.

•

Rate Increases. Your proposed decision is based, in part, on findings that the proposed
sale is unnecessary to address operating losses in the dialysis clinics, because, you say,
Fletcher Allen can simply raise dialysis rates to cover losses. You said:

2

In reaching this conclusion, I also relied on our contractual arrangements with Fresenius, under which our own
physicians were to be given medical direction of the Fresenius clinics, with unencumbered medical discretion to
make all decision impacting the quality of medical care. The contractual arrangements also required Fresenius to
adhere to national quality standards. Your decision appears to have overlooked these points.
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Fresenius implies that sale is the only way to address the losses on
the outpatient dialysis operations. Appl. p. 19. This is not the
case.... Fletcher Allen could raise its dialysis rates to
commercial payors sufficiently to cover its losses, i.e., by $1.6
million, or by $1.8 million to provide a 2% surplus (based on
Fletcher Allen's latest actual figures)....
These findings do not accurately reflect how hospitals are reimbursed. Raising rates
(charges) for hospital services does not result in a dollar-for-dollar increase in hospital
revenues. Hospitals are not paid what they charge.
This is especially true with respect to outpatient dialysis services, for which Medicare is
the primary payor and provides fixed reimbursement that is non-negotiable and
completely unrelated to hospital rates or charges. For Fletcher Allen, Medicare
provides approximately 90% of the reimbursement for dialysis services. Less than 10%
of Fletcher Allen's outpatient dialysis services are currently paid by commercial
payors, and on average, commercial payors pay only 64% of what Fletcher Allen's
charges.
Commercial reimbursement is also subject to negotiation or renegotiation of payment
contracts with insurers. Health insurers are highly resistant to payment increases.
Payment increases may also require separate approvals from health insurance
regulators.
Given these dynamics, Fletcher Allen's ability to increase dialysis revenues is complex
and highly uncertain, requiring several steps. First, Fletcher Allen would need
BISHCA to approve an adjustment to Fletcher Allen's established FY 12 budget,
permitting very substantial increases in dialysis rates and net revenues without any
other off-setting adjustments to the budget. As indicated, we will be preparing the
necessary application and hope to discuss this first step with you shortly. 3
Second, Fletcher Allen would need to obtain agreement from its commercial insurers to
any increases that are approved, without any off-setting decreases to payments for other
services. Third, the insurers may need to obtain approvals for payment increases from
insurance regulators, including BISHCA. Fourth and finally, Fletcher Allen would need
to escape any off-setting decreases in dialysis reimbursements from governmental
insurers, especially Medicare, over which Fletcher Allen has no control.
It is unlikely, in our view, that this plan of action will produce substantial or sustainable
The Budget Order, dated September 30, 2011, approved a "rate increase" of 5.9%; prohibits Fletcher Allen from
increasing rates during FY 2012 "above those approved herein," except with BISHCA approval; and requires
Fletcher Allen to notify the Department in writing, at least 30 days in advance, of any price changes being
considered. This letter is intended to provide preliminary notice under the Budget Order.
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increases in our dialysis revenues or meaningful reductions in our dialysis operating
losses. This is why Fletcher Allen viewed the financial risks of its outpatient dialysis
business to be so substantial and the prospect of the sale to be so valuable.
• Financial Information. Your proposed decision suggests that that Fletcher Allen and
Fresenius were somehow unwilling or unable to provide financial data on Fletcher
Allen's operation of the dialysis clinics: "it is difficult to avoid the conclusion that one or
the other of the parties to the transaction did not want to provide financial data on
Fletcher Allen's operation of the clinics." (Proposed Decision, p. 20). We believe this
assertion is entirely inaccurate and appears to disregard our numerous attempts, with
Fresenius, to provide meaningful financial information and to seek guidance from
BISHCA on this issue. In fact, we and Fresenius vigorously sought guidance from
BISHCA on how best to submit Fletcher Allen's historical financial data in a manner that
would render it most useful for comparative purposes, given the complex accounting
differences between hospitals and free-standing dialysis clinics. In response, we were
simply informed by your staff that it is not the responsibility of BISHCA staff members
to tell applicants how to fill out applications.
Lacking meaningful guidance, Fletcher Allen and Fresenius nonetheless undertook
significant effort to prepare the CON Tables with Fletcher Allen's historical financial
data, and filed the revised CON Tables on October 7, 2011, which included detailed
footnotes on any financial assumptions that were made. No information was withheld.
The assertions in your letter to the contrary are, from our perspective, simply mistaken.
Conclusion
I sincerely appreciate the opportunity to provide these comments to you and hope you will find
them useful in reviewing future CON projects. In the meantime, we will proceed promptly to
prepare an application under 18 V.S.A. Section 9456(f) to adjust our approved FY 2012 budget
and increase our charges. However, because we believe this may not lead to meaningful or
sustainable reductions in the operating deficits of our dialysis programs, we will be contacting
your office shortly to arrange a meeting to discuss this with you further. We will keep all of our
options open in the meantime to assure the sustainability of our outpatient clinics.

Very truly y

John Brumsted, M.D., Interim President and CEO
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cc:

Anne Cramer, Primmer Piper Eggleston & Cramer
Keith Jones, Primmer Piper Eggleston & Cramer
Shireen Hart, Primmer Piper Eggleston & Cramer
Mari Cordes, VT Federation of Nurses and Health Professionals
Devon Ayers, VT Federation of Nurses and Health Professionals
Claudio Fort, North Country Hospital
Jill Berry Bowen, Northwestern Medical Center
Trinka Kerr, Vermont Health Care Ombudsman
Jackie Majoros, Vermont Long Term Care Ombudsman
Ed Paquin, Disability Rights Vermont
Donna Jerry, BISHCA
Steve Klein, Fletcher Allen Health Care
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